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Introduction

Diselalrner

Please note that information provided
INn this exercise and curriculum does
not constitute legal advice.

Always consult with legal counsel In
your respective jurisdiction for specific
legal advice.
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Presenter
Presentation Notes
Information provided in this exercise, including any information provided through the discussion of the relevant legal issues or responses to participant’s questions, should not be considered legal advice (even if delivered by a local legal practitioner responsible for representing the participants in legal matters).  This is a training exercise, not an opportunity for dispensing specific legal advice.  
Please consult with your legal counsel for specific legal advice respective to your jurisdiction. 
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emergency preparedness p
Prepare participants to res

. Train participants to incorporate law into

anning and response.
pond to changes in the

legal environment during declared emergencies
that impact the public’s health.

Provide participants with an understanding of

potential legal powers and
emergencies.

duties during declared

Identify potential legal risks and responsibilities
during declared emergencies.
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Presenter
Presentation Notes
Presentation Objectives: 
• Train participants to incorporate law into emergency preparedness plans, including identifying the types of laws that are relevant to emergency preparedness, as well as the circumstances that warrant legal considerations. 
• Prepare local public health leaders to respond to changes in the legal environment during emergencies and public health emergencies. Through this exercise participants will be able to identify  key distinctions between legal authorities prior to and during a declared emergency, including the ability to waive specific legal requirements and provide access to additional resources. 
• Provide public health leaders with an understanding of legal powers during emergencies and public health emergencies, specifically laws to protect communal interests and limit morbidity and mortality during declared and undeclared emergencies.  
• Identify public health leaders and agencies’ risks and responsibilities during emergencies and public health emergencies. Through this exercise participants will gain a clearer understanding of potential liability risks and protections for individuals and entities providing emergency management, public health, or health-related services in declared emergencies. 



Introduction

D
LD

rlef D

® .1

escrigflon of Bierclise

5 Core Legal Components

Address critical legal and
policy topics

“Key Points” discussed
following each component

Discuss critical legal and
policy topics based on the factual
scenario
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Presenter
Presentation Notes
The exercise is organized into 6 Core Components, each of which: 
 Addresses key legal and policy topics relevant to emergency preparedness
 Reviews “Key Points” that provide critical take-away messages for each Component
 Concludes with “Discussion” questions on law and policy for participants to consider within their own jurisdictions. 
Underlying each of the Core Components is a developing public health emergency scenario that provides opportunities to consider and apply legal and policy knowledge. Though brief, the scenario’s facts are designed to lay out a chronology of events that support understanding and application of public health emergency legal powers and duties. While the facts may be supplemented during the exercise depending on your locale, please accept the basic facts as given to facilitate the exercise.  They are based on actual public health events in the United States.
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. Emergency Public Health Powers

and Duties
e Social Distancing Measures

 Deployment and Use of Volunteer
Health Practitioners

e Liability Issues for Individuals,
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Presenter
Presentation Notes
The five Core Components highlight critical legal and policy issues relevant to emergency preparedness as determined by CDC, NACCHO, the Network for Public Health Law, and other advisors.  
While not all relevant legal and policy issues are addressed, the components identify foundational legal issues in Components 1 and 2 (e.g., the relevance of different types of laws to emergency preparedness) and then focus on legal issues relevant to response measures in Components 3, 4, and 5 (e.g., liability protections for volunteer health professionals). 
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Presenter
Presentation Notes
Introduction  to Scenario – the formal exercise begins with brief introductory material to “set the stage” for the emerging scenario that will consistently be revisited throughout the exercise.   
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Scenario Day 1: “Novel Flu” Detected

Health Report: New
Strain of Influenza,
Potential Threat

The World Health
Organization (WHO) is
tracking the emergence of a
new strain of influenza. Health
officials are working to
determine the epidemiology
and international spread of the
strain labeled “Novel Flu.”

The actual number of cases
globally is currently unknown.
However, due to its rapid
spread in select locales,
officials fear Novel Flu could
have a major global impact.

NACCHO



Presenter
Presentation Notes
Note at the top of each of the Scenario slides the indication in red of the specific Day (e.g., “1”) of the fictional event as it emerges.  This timeline may be important for participants to recall throughout the exercise.  


Scenario Day 5

Scenario Day 5: Novel Flu Fact Sheet

Transmission

« Easily transmitted from
human to human
through airborne
means or other direct
contact.

 Incubation of
symptoms is estimated
to be 48-72 hours.

Symptoms

e Flu-like symptoms
(coughing, fever,
aches) persist over 7-10
days for most persons.

« 10% of persons known
to be infected may
experience severe
complications,
including respiratory
failure and death.

Vaccination and
Treatment

« No vaccine available for
at least 6 months.

e Treatment for mild
cases 1s limited to
antivirals and cold and
flu medications.

« Severe cases require
more aggressive care,
including hospitil-
ization and respirators.

NACCHO
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Presenter
Presentation Notes
Please see slide for details/information, noting especially the ease of transmission of Novel Flu, its incubation period, reported rate (10%) of numbers of persons with “severe complications,” lack of vaccine for several months, and treatment regimens.   


Scenario Day 11

Scenario Day 9: U.S. Travelers
Confirmed to Have Novel Flu

Several U.S. students recently returning
from Europe following study abroad
programs are confirmed by local, state,
and federal public health authorities to
have contracted Novel Flu.

Each traveler returned to their home
states, which include several populous

states around the country.

CDC has issued a national flu alert.
Federal, state, and local authorities are
monitoring additional suspected cases
of Novel Flu in the U.S.

NACCHO


Presenter
Presentation Notes
Please see the slide for details/information.  
While the slide does not indicate which states these travelers returned to, it suggests they are heavily populated, which may suggest the potential for large numbers of individuals to be affected by the spread of Novel Flu.
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Core Cornponent 1i;

Scope and Breadth of Public Health LLegal

Authority in Emergencies

Learning Objectives:
1. ldentify the role and relevance of law in emergency
preparedness.

2. Define types of emergency declarations and their impact on
response efforts and local practitioners’ authorities.

3. Understand and anticipate the interaction between federal,
state, and local laws in emergency planning and response.

4. Assess interjurisdictional legal issues underlying emergency

planning and response.
NACCHO


Presenter
Presentation Notes
The essence of these learning objectives for Core Component 1 is that law has a critical role in emergency preparedness. 
Legal preparedness requires  practitioners, public health officials, and other partners to understand and incorporate law into emergency plans.  This requires an understanding of how the legal environment changes during an emergency, the legal effect of emergency declarations, and the legal relationships and issues between different levels of government and varying partners. 
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Laws pervade emergency response at every level of
government:

Laws define what
constitutes

a public health
emergency

Laws assign
responsibility for
potential or actual
harms that may arise

Laws authorize the
performance (or
nonperformance) of
emergency responses
by multiple actors

Laws create the
infrastructure through
which emergencies are

prevented, detected,
and addressed
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Presenter
Presentation Notes
Please see slide for details/information.
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Presenter
Presentation Notes
Appendix Info Avail.

Types of state/local public health laws include:
 Traditional, broad “police powers” for health officers to protect the health and welfare of the community
 Example: “The governing body of a…municipality may take any action necessary or expedient to promote health or suppress disease.”  Tex. Health & Safety Code Ann. § 122.005
 Disease-specific control laws (e.g., STD, TB, HIV/AIDS)
 Example 1: “This chapter does not authorize or require the medical treatment of an individual who chooses treatment by prayer or spiritual means as part of the tenets and practices of a recognized church of which the individual is an adherent or member. However, the individual may be isolated or quarantined in an appropriate facility….”  TX Health & Safety Code § 81.009
 Example 2: “If the department or a health authority has reasonable cause to believe that an individual is ill with, has been exposed to, or is the carrier of a communicable disease, the department or health authority may order the individual … to implement control measures that are reasonable and necessary [to prevent the spread of disease]” Texas Health and Safety Code § 81.083 (2007).
 Emergency preparedness and management laws
 Example: “An exemption from medical treatment under this section [§ 81.009 (a)] does not apply during an emergency or an area quarantine or after the issuance by the governor of an executive order or a proclamation under Chapter 418, Government Code (Texas Disaster Act of 1975). TX Health & Safety Code § 81.009

Presenter: Please consider revising these examples with state or local jurisdiction data or information relevant  for your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms as follows:
 Traditional, broad “police powers” for health officers to protect the health and welfare of the community.  Terms (municipal; public health; disease);
 Disease-specific control laws.  Terms (venereal disease, tuberculosis, HIV, sexually-transmitted disease); and
 Emergency preparedness and management laws.  Terms (emergency; preparedness; management; response; planning; protection; hazard).
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Tre Creallenge of M
Loczl Legzl Powers

State and local “police
powers,” disease-specific
laws, and emergency
management laws often
overlap.

These laws may have
separate implementing

regulations and procedures.

They may also reside In
different areas of state or
local codes, leading to
confusion in application in
emergencies.

Conflict and Confusion In
Real-time Emergencies
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Presenter
Presentation Notes
Appendix Info Avail.


Legal powers (e.g., police powers, disease-specific laws, and emergency management laws) often overlap, and they may be found in multiple sections of legal codes and regulations. 
During a declared emergency overlap of these laws may authorize different government officials to take similar actions.  For example, state or local departments of health and departments of education may simultaneously be authorized to close schools.  Departments of emergency management and departments of health may be authorized to initiate curfews or other social distancing measures (discussed later in Component 3).  
It is essential for public health officials and other governmental agencies and actors, as well as their attorneys, to understand the relationship between these laws in advance to help obviate inevitable overlaps and confusion during declared emergencies. 

Presenter: Please consider revising these examples with state or local jurisdiction data or information relevant  for your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify overlapping police powers.  Terms (emergency; quarantine; curfew, closure).
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Component One

Whether the law
authorizes specific
response measures

1. Legal Issue: 5

“Can 17?7 :
Are there potential
constitutional or other
legal impediments to
acting?

What are the nature and
scope of response

2. Discretionary | measures?
Judgment:

“Should 1?”

Are there sufficient
resources to execute the
decision?

4 NACCHO



Presenter
Presentation Notes
Underlying any legal decision are two basic questions:
“Can I?” asks whether there is specific or general legal authorization to take action in response to an emergency, as well as any constitutional or other legal impediments.  Though a matter of interpretation, often these questions can be answered  before and during emergency events.  
“Should I?” denotes the subsequent issue of practical discretion and professional judgment.  Just because an act may be legally authorized does not always mean it should be carried out. Issues related to available resources, feasibility, public acceptance, and other non-legal factors must also be considered by local officials.  
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e EX. Many states and localities responded
to the 2009/2010 H1IN1 epidemic
without an emergency declaration. Only
12 states actually declared any state of
emergency.

N

)
N

o Ex. A local health official may be
authorized to implement some social
distancing measures via routine public

| health powers (e.g. school closure).

Y

)
\‘.
* Ex. State law may authorize a local

agency to make decisions on inherently
local measures (e.g., home rule).
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Presenter
Presentation Notes
Even before a formal declaration of emergency is declared, there may be a need for local preparedness and response efforts.    
Existing state or local public health powers, flowing from multiple sources of law (as explained earlier in Slide 13) may facilitate these efforts.

Presenter: Please consider revising  this slide with state or local jurisdiction data or information relevant for your locale.  Contact local or State Health Official to determine if State or any local jurisdiction declared an emergency or public health emergency during 2009/2010 H1N1 epidemic.  Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify authorizations for local public health agencies.  Terms (quarantine; epidemic; prohibit, approval).
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Presenter
Presentation Notes
During a crisis or event, public officials may have multiple options of declarations that authorize enhanced powers to respond and provide necessary services.  The types of declarations available depend on state or local law (e.g., emergency, disaster, or public health emergency) and the nature of the crisis event or incident. 
First, decision makers will need to assess whether or not to declare an emergency.  For example, presently, the existing facts related to Novel Flu may not necessarily result in a declared emergency.
An emergency may be declared at one or more levels of government (i.e., Federal, Tribal, State, or Local).  
The following types of emergency declaration may be possible:
 An emergency;
 A disaster (all states authorize either a declaration of emergency or disaster, and some authorize both); 
 A public health emergency (over half the states authorize a declaration of public health emergency); or 
 Other, more specific terms used in some jurisdictions. 

Presenter: Please consider revising  this slide with state or local jurisdiction data or information relevant  to your locale.  This may include, for example, specifying which types of emergency declarations are authorized at the state level in your jurisdiction.  Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify types of emergency declarations.  Terms (emergency; declared; disaster; flood; declaration; hazard; civil).
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Example: “any occurrence, or threat thereof,
whether natural, technological, or
manmade, in war or in peace, which results
or may result in substantial injury or harm
to the population or substantial damage to
or loss of property.” Florida Stat. Ann.

§ 252.34(3) (2005).
\ y,

- B
Example: Under Chapter 433 of the Texas

Government Code, a mayor or governing
body of a city can declare an emergency or
may ask the governor to declare a state of
emergency, and the governor would then be
able to issue directives to help with the

emergency.
/

Example: “the occurrence or imminent
threat of widespread or severe damage,
injury, or loss of life or property resulting
from a natural or man-made cause[s]. . .
requiring emergency action.” Tex. Gov't
Code Ann. § 418.004(1), (3) (Vernon

2003).
N

N
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Presenter
Presentation Notes
Appendix Info Avail.


Note the variations in how these terms may be defined.  
Typically, state legislatures vest broad authority in the state’s Governor (or other government officials in a few states) to declare states of emergency or disaster for known or imminent threats of physical harm to persons or property from a multitude of causes, including potentially emerging infectious diseases.  
While these terms may be defined similarly in many jurisdictions, often the term “disaster” is defined to include a list of specific events (e.g., tornado, flood, fire, earthquake) or occurrences (e.g., nuclear strike, chemical spills, act of terrorism) that sustain a Governor’s declaration.  

Texas’ definition of disaster can be located in Sec. 418.004. DEFINITIONS (1) - "Disaster" means the occurrence or imminent threat of widespread or severe damage, injury, or loss of life or property resulting from any natural or man-made cause, including fire, flood, earthquake, wind, storm, wave action, oil spill or other water contamination, volcanic activity, epidemic, air contamination, blight, drought, infestation, explosion, riot, hostile military or paramilitary action, extreme heat, other public calamity requiring emergency action, or energy emergency. – note the occurrences germane to the geographic location (namely, fire, oil spill, and extreme heat)

Chapter 418 is also known as the Texas Disaster Act of 1975. 
  
Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant to your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify authorizations to declare emergencies/disasters.  Terms (emergency; declared; governor; disaster; declaration; chief executive).
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Public Health Emergency ~ defined by statute in over half the states and
selectively among local governments. Example:

“Public health emergency--An occurrence or imminent threat of an
ilIness or health condition, caused by bioterrorism, epidemic or
pandemic disease, or novel and highly fatal infectious agent or
biological toxin, that poses a substantial risk of a significant number of
human fatalities or incidents of permanent or long-term disability.
Such illness or health condition includes, but is not limited to, an

IlIness or health condition resulting from a natural disaster.” Tex. Admin.
Code tit. 25, § 101.1 Definitions (2004)

NACCHO


Presenter
Presentation Notes
This definition is drawn from Texas state law, which like many of these definitions is based on a similar definition in the Model State Emergency Health Powers Act of 2001.
Note how the Texas definition of “public health emergency” provides elements that are more broad than that provided in the Model State Emergency Health Powers Act and which a Governor will need to consider in making such a declaration.  This definition is arguably more encompassing than is the Model State Emergency Health Powers Act, and in light of this, considerable discretion is left to the Governor to ascertain what may constitute a “significant number” of deaths or disabilities which may sustain a public health emergency declaration under that pertinent part of the definition.  The governor is also given a lot of latitude when it comes to declaring an emergency in TX because unlike other states, it doesn’t attempt to classify the volume of incidents and instead recognizes that a single “occurrence or imminent threat” could trigger a state of emergency.  

Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant to your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify authorizations to declare public health emergency.  Terms (public health emergency; declared; governor; disaster; declaration; chief executive; director; public health).
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Once an emergency is declared, the legal landscape

changes depending on the type of emergency
declaration and its underlying causes
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Presenter
Presentation Notes
Whether an event or occurrence results in a declaration of emergency (Hurricane Katrina of 2005), disaster (California wildfires of 2009) or public health emergency (historic image of the 1918/1919 Spanish flu pandemic), the legal environment changes instantly and at times drastically depending on the type of emergency declared. 

http://www4.army.mil/ocpa/uploads/large/OCPA-2005-08-31-084201.jpg
http://www4.army.mil/ocpa/uploads/large/OCPA-2005-08-31-084201.jpg

NMeulti-lave] Brrereercy Daclarations

Public health authorities, powers,
liabilities, immunities, and other
critical legal issues vary depending

on the type of emergency declared
and level of government making the
declaration.
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International

Stafford Act
or National
Emergen-
cies Act

DHHS
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Emergency
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Presenter
Presentation Notes
The level of government declaring the emergency (i.e., local, state, federal, or international) and the type of emergency declared (i.e., emergency, disaster, or public health emergency) affects  multiple, critical legal issues.  These include the extent and breadth of public health authorities, powers, and duties; liabilities and immunities; and other legal issues.
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Presenter
Presentation Notes
For example, federal officials may invoke additional, expedited powers to respond to emerging conditions like Novel Flu by declaring states of public health emergency (via U.S. Department of Health and Human Services) and states of emergency (via the President by authority of the federal Stafford Act or National Emergencies Act).  

While each of these declarations (under different standards) authorizes an array of powers , when coupled together, the Secretary of DHHS is authorized to take additional steps.  These include waiver of specific Medicare/Medicaid requirements, HIPAA Privacy Rule provisions, and requirements under EMTALA to screen and stabilize patients presenting for treatment in hospital emergency rooms (discussed later in the exercise). 
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Presenter
Presentation Notes
Similar to federal enhanced powers, state declarations of “public health emergencies” may also provide officials with enhanced powers to respond.  Each of these themes noted on this slide are based on provisions of the Model State Emergency Health Powers Act (MSEHPA) (previously discussed).  
Additional information about MSEHPA is available at http://www.publichealthlaw.net/ModelLaws/MSEHPA.php  

Texas Civil Practice & Remedies Code, Chapter 74 purports that “a person who in good faith administers emergency care is not liable for civil damages, including:
one who administers emergency automated external defibrillator care or
a public safety volunteer whose duties include responding rapidly to an emergency.
Liability protection does not apply to care administered when willful or wanton negligence is present or a person who’s negligence caused the emergency 

Texas Civil Practice & Remedies Code 
Section 78.001 - A volunteer fire fighter/volunteer fire department is not liable for damage to property resulting from reasonable and 
necessary action to fight/extinguish fire on the property.

Remember, the law seeks to balance the interests of ensuring public safety while encouraging volunteerism and charity. 
Therefore, intentional negligence and misconduct negate any liability shields that would have otherwise been in effect. 


Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant  for your locale.  Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms as follows:
 Individuals are bestowed special protections and entitlements. Terms (state of emergency; disaster; worker; volunteer)
 Medical licensing and credentialing requirements may be accelerated or waived.  Terms (state of emergency; disaster; physician; registered nurse; board; licensing; volunteer; waiver; waived)
 Volunteer and other responders may be protected from civil liability.  Terms (emergency response; responders; volunteer; immunity; liability; emergency management services; emergency 
  medical; injury; death; loss)
 State and local governments are vested with specific, expedited powers to facilitate emergency response.  Terms (pharmaceutical; emergency response; state; city; county; township; roads; 
  emergency; disaster; waiver; notice; meeting)


http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
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State law may permit local governments to
declare an emergency or public health emergency.

mayor or governing body of a city can
declare an emergency or may ask the
governor to declare a state of

emergency.” Tex. Gov't Code § 433.001.

Example: In Texas municipalities, “a
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Presenter
Presentation Notes
Some local governments are also authorized to declare a state of emergency, disaster, or public health emergency, as per this example from Texas state law.  

Actual statutory language: Sec. 433.001. PROCLAMATION OF STATE OF EMERGENCY. On application of the chief executive officer or governing body of a county or municipality during an emergency, the governor may proclaim a state of emergency and designate the area involved.

A local emergency declaration may be subject to additional, state-based limitations on the breadth of powers allowed depending on the extent of local “home rule” and whether the local declaration (and the legal powers that flow from such a declaration) conflicts with superseding state or federal laws. 

Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant  for your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify State law authorizing local governments to declare emergencies/disasters.  Terms (emergency; declared; disaster; declaration; chief executive; State, county, municipality, township).
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In responding to public health
emergencies, legal and public
health actors must work
together in real-time to:

- Explain
legal
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| Develop legal
solutions
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Presenter
Presentation Notes
Public health officials at all levels of government and their partners must coordinate efforts to respond effectively during declared emergencies. They need to be able to: 
 Assess, apply, and monitor changing legal norms (which change depending on the type of emergency declared); 
 Identify legal issues that may facilitate or impede public health responses (these vary extensively depending on the type of emergency event);
 Develop innovative and responsive legal solutions (it is not enough to identify legal issues – solutions to perceived or actual impediments to effective public health responses are key); 
 Explain legal conclusions through tailored communications for persons on the frontlines (legal issues and solutions need to be effectively communicated across all levels of responders and partners); and
 Collaborate with public and private sector partners (within and across jurisdictions).  This need for interjurisdictional collaboration is the focus of the final portion of Component 1.
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Ex. Local health agency can no longer fulfill requests for medical resources.

Local emergency response efforts exceed local capabilities T _\_

Local government requests state assistance

Ex. State distributes initial supplies to local agencies.
I f
Emergency demands exceed state capacity -
EeY

Ex. CDC distributes resources from the Strategic National Stockpile to states.
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Presenter
Presentation Notes
Collaborations and partnerships between federal, state, and local actors are essential in public health emergencies.  
As this example illustrates, only through interjurisdictional collaboration may local government responders on the frontlines of emergency responses obtain critical supplies or resources through state or federal assistance.   


Fecleralistn «nnfl Preerotion: Legel
[ptersetion Beiween Jurisclierions

Emergency response efforts
may be regulated by federal,
state, and local laws.

Federal laws may preempt
state law where federal and
state laws regulate an
activity.

The relationship between
state and local laws depends
on the degree of local “home

rule” and centralization of

public health authorities.
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Presenter
Presentation Notes
Appendix Info Avail.


While collaboration between governments at all levels is key to emergency responses, potential conflicts of federal, state, and local laws may arise.  
Pursuant to constitutional principles of federalism, federal and state governments operate somewhat independently, but must also interact and function together.  
 “Preemption” means that, where federal and state/local laws conflict (and the federal law is within the enumerated powers of Congress), federal law is supreme via the Supremacy Clause of the U.S. Constitution.  Federal law may either create a minimum “floor,” above which states/localities may add additional regulation, or it may regulate to the exclusion of any state/local power. 
Relationships between state and local powers are often reflected in the organizational structure of a state’s public health and emergency management systems. The relative powers of state and local governments depend on:
 whether power is centralized at the state level pursuant to state law; 
 the state has delegated considerable “home rule” authority to local governments on public health or emergency issues; and
 the type of emergency that is declared.  
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Presenter
Presentation Notes
This pyramid illustration depicts core principles of federalism and supremacy of laws.  
While federal powers are supreme (and thus at the top of the pyramid), they are also limited to specific, enumerated powers vested in Congress by the U.S. Constitution.  This includes specific efforts to respond to emergency events via the interstate commerce power, power to tax and spend, and Congress’ unique authority to regulate in the interests of national security.  
Pursuant to their “police powers,” discussed earlier in this exercise, state public health emergency powers and duties are considerably broader, but are subject to federal preemption.  
Local governments owe their existence and powers to delegations from state governments, but ultimately are responsible for emergency health responses on the front lines.  Their legal authority may be contingent on state and federal laws, but their emergency management response efforts affect governments at all levels. 
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Emergency Management Assistance Compact (EMAC)

* Legislatively-authorized contract among all states for sharing personnel and other
resources

* EMAC assistance triggered by
« formal state declaration of emergency; and
e request for assistance

» State mutual aid legislation
» Formal mutual aid agreements between local governments
* Less formal “operational” mutual aid agreements for routine cooperation

e Interjurisdictional Resolutions (e.g., standing committees to coordinate emergency plan
and address potential conflicts)

 Public health services may be delivered by tribal, county, state, and federal providers
 As sovereign entities, tribes are not generally subject to state or local public health laws
» Mutual aid agreements between tribes and state/local health departments can facilitate the

8 sharing of resources and information NACC HO

Wt el At of Courty & City Health OfToal



Presenter
Presentation Notes
Interjurisdictional agreements and mutual aid agreements help reduce potential or actual conflicts during declared emergencies and provide arrangements for the sharing of resources (including personnel). These agreements may be binding or non-binding depending on how they are drafted as well as the intent of the executing persons or entities.  
Examples of mutual aid assistance agreements include:
Interstate Agreements (between states) through the Emergency Management Assistance Compact (EMAC)
 Approved by Congress and legislatively enacted in all states
 Serves as a contract among the states, providing rules for sharing personnel and other resources across borders in emergencies
 Addresses issues of reimbursement, liability, and licensing
 Administered by state emergency management agencies in cooperation with state and local public health entities
Used extensively, for example, in response to Hurricane Katrina in 2005
Intrastate (within a state).  In 2006, El Paso signed a mutual aid agreement with 18 other jurisdictions and one tribal nation pursuant to Tex. Gov’t Code Section 418.101 to provide for mutual assistance in managing any disaster or emergency situation after recognizing that mutual aid would allow for better coordination of effort, would ensure the availability of equipment, and that mutual aid would be provided in a timely manner. 
Tribal Nations (as per the information on the slide).  Local-tribal agreements may mutually benefit public health (e.g., mutual aid agreement initiatives).  

Presenter: Please consider tailoring the Intrastate and Tribal portions of this slide with state or local jurisdiction data or information relevant  for your locale.  Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify Interstate, Intrastate, and Tribal Nations mutual aid. Terms (mutual aid; State; Tribal; political subdivision; county; municipality; township; emergency; declared; disaster; declaration; chief executive).
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Ley Polrrs: Leez | Powers

Law provides critical support for public health
efforts and responses during declared emergencies.

Emergency declarations at any level of government
affect the scope of public health powers, legal
authorities, and protections.

Real-time emergency legal preparedness planning

requires collaboration and decision-making among
various stakeholders.

Integration of mutual aid agreements can clarify
relationships between jurisdictions and prevent
potential conflicts during an emergency.

NACCHO


Presenter
Presentation Notes
Please see the slide for details/information.
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Several cases of Novel Flu are already confirmed in the United States.
While Novel Flu appears to be spreading, no cases to date have been
confirmed in your locality. A neighboring local jurisdiction’s health
officer has indicated that she will act directly to prevent a potential
outbreak of Novel Flu.

What legal issues should you consider (and who would you
consult) to determine initial courses of action for combating the
spread of Novel Flu in your jurisdiction?

What existing legal authorities do you have to respond to a
potential epidemic?

What potential legal conflicts do you see arising concerning the
neighboring jurisdiction’s actions and how might these be

resolved?
NACCHO


Presenter
Presentation Notes
Appendix Info Avail.

Please see the slide for details/information.

Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant for your locale. Contact State and local health officials or any statewide organization of local health districts or officials to determine if, and when, any local jurisdiction declared an emergency or public health emergency during 2009/2010 H1N1 epidemic.  Address range of responses from doing nothing, opposing (or publically denouncing) neighboring jurisdiction action, or supporting and assisting neighboring jurisdiction action.  Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify requirements to offering assistance. Terms (mutual aid; political subdivision; county; municipality; township; disaster; declared; declaration; emergency; assistance).

Presenter:  Following the Novel Flu Table Top Exercise discussion, when you reconvene the audience, please distribute the Component 1 Summary to each audience member.  Once distributed, please reference the Follow-up Activity Suggestion on the sheet. The suggestion includes the recommendation that health directors convene with their legal advisors to develop a public health declared emergency legal advisory contact list – a list of the decision-making stakeholders, at the local and state levels, who should be collaborating during declared emergencies.  
As discussed in the Instructor’s Manual, you may use the standard Component Summaries, or, for those who wish to customize these sheets for their locality, you may create your own custom version using the Component Summary Word document templates provided in the Appendix of the Instructor’s Manual.
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1

Core Cornponent 2:

Emergency Public Health Powers and Duties

Learning Objectives:

1.

Employ response measures that balance individual rights
and communal interests.

Identify legally-authorized emergency powers that can
facilitate response efforts to limit mortality and morbidity
during an emergency.

Exercise critical public health actions that incorporate
privacy protections for individuals.

Implement emergency preparedness plans that are sensitive
to mental and physical disabilities.
NACCHO


Presenter
Presentation Notes
Component 2 identifies critical powers and duties available to public health and other government practitioners (and their partners) before and during declared emergencies. 
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Scenario Day 15: Declaration of
Emergency

Local Novel Flu Report
Local Public Health Agency

CDC reports 100 cases of Novel Flu nationally and at least one
reported death.

The state’s Health Department has confirmed approximately 12-15
cases in the state. Three of these cases are confirmed within this

locality.

Several in-state cases have resulted in serious complications, but no
related deaths to date in-state.

Your state and multiple local governments are now considering

declaring a state of emergency, disaster, or public health emergency.

NACCHO


Presenter
Presentation Notes
Please note again the specific day [15] of the scenario and refer to the slide for details/information.
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pzlaeing Cornrnvinzl 2 Trcivicuel
IS 10 BLLErgercy Responses

S
Individual Communal
Interests Interests

H Privacy ”
Religious
Freedoms

H Due Process ”

l Equal Protection

NACCHO


Presenter
Presentation Notes
Emergency responses need to carefully balance the rights of individuals (e.g., privacy, First Amendment rights, due process, equal protection) when proceeding with public health response measures to protect communal health and interests (e.g., surveillance, vaccination, isolation/quarantine, curfews/closures).
This slide illustration depicts select individual interests grounded in constitutional law opposite potential public health powers to protect the community which may infringe individual rights. Thus, the power to conduct surveillance implicates individual privacy concerns, vaccination powers implicates 1st Amendment protections of freedom of religion, isolation/quarantine powers may infringe individual liberty interests pursuant to due process rights, and curfews/closures of may lead to unwarranted discrimination against protected classes in violation of principles of equal protection.
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[aielivicluzel Proteetions aricl Rients - 1

SAle|gi o oelpglellakrtilolgR o] e Example: Government seeks to take possession
governmental takings of of medical supplies for treating Novel Flu.

property

* Example: Government imposes curfew
measures that restrict an individual’s right to
| assemble.

Freedoms of speech and
assembly

: » Example: Government restricts movement of
Equal Protection persons in a particular neighborhood which
solely affects racial or ethnic classes

« Example: Police and public health authorities
search private homes or businesses to locate
those infected with Novel Flu.

Freedom from unwarranted
searches and seizures

« Example: Government attempts to mandate
vaccinations to limit the spread of Novel Flu.

NACCHO

Rights to privacy, parental
Interests, property interests


Presenter
Presentation Notes
Additional examples of how emergency response actions can trigger individual right protections include:

 Right to compensation for governmental taking of property (pursuant to the “Takings” clause of the 5th Amendment)
 First Amendment rights (e.g., freedom of assembly)
 Equal Protection rights (pursuant to the 14th Amendment)
 Freedom from unwarranted search and seizure (pursuant to the 4th Amendment)
 Due Process rights (e.g., privacy, parental interests, proper procedures for deprivation of rights under the 5th and 14th Amendments of the Constitution)
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[oclivicuzl Pro

4 N

Constitutional
Due Process

4 )

Government may
not deprive
individuals of life,

property without
due process of law

U.S. Const. 5t and
14th Amdts

\ /

N /

liberty, or <
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Process
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Substantive

/ Due Process

\ Procedural

Due Process
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Effect on Govt.
Action

4 R N
Require government

justification
4 depending on the
scope of interests at

stake
\ Y,

' N

Prohibit government
from acting
arbitrarily
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Use appropriate
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safeguards
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Presenter
Presentation Notes
Under the 5th and 14th Amendments, government may not deprive individuals of life, liberty, or property without due process of law.  This includes:
Substantive due process (protect certain fundamental rights with which government may not interfere absent constitutional justification): 
 Fundamental Rights (e.g., privacy, parental rights) implicated  Strict scrutiny standard: restrictions must be narrowly tailored to serve a compelling governmental interest
 Other, non-fundamental rights implicated  Rational Basis standard: restrictions must be rationally related to a legitimate governmental interest
 Government cannot act arbitrarily or capriciously.
Procedural due process (identifies the legal process that must be met – or “how” a government official/entity must go about interfering with individual rights): 
 Government may not infringe individual’s rights to life, liberty or property without appropriate legal procedures and safeguards
 The procedures required  (e.g., notice, hearing, right to present evidence) depend on the nature and scope of deprivation and specific state or local requirements. 
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Presenter
Presentation Notes
Within these constitutional principles and constructs, government may have enhanced powers to respond during a declared emergency in the interests of protecting the public’s health.  
Each of these enhanced powers is explained more fully in the next several slides.
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Local governments may not take an
individual’s property without
providing:

» Just Compensation

* Notice and an opportunity to
be heard

However, if one’s property
constitutes a public nuisance —
government can abate the nuisance.

Declared Emergencies

Local governments may be able to take
private property or abate public nuisances
expeditiously without extensive, advance due
process or compensation (if required).

NACCHO


Presenter
Presentation Notes
Generally a government entity may not take an individual’s real or personal property without providing:
•  Just (or fair) compensation (via the 5th Amendment “Takings” Clause)
•  Notice and an opportunity to be heard (via the Due Process Clause).
However, if one’s use of property endangers the public’s health or safety, it may constitute a public nuisance, allowing public health authorities to abate the nuisance without the need for compensation.  Thus, if government must commandeer or destroy private property to abate a public health nuisance (e.g., shut down and decontaminate a private facility because of exposure to harmful diseases or biohazards),  the property owner may not be entitled to compensation because government's interest is in abating a threat to the public’s health, not taking the property for public use.  
In declared public health emergencies, governments may be able to take private property or abate public nuisances expeditiously without extensive, advance due process or compensation (even if required). 
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Procurernenr snc Resovrea Alloeartiorn

Procurement

Allocation

~

Expedited purchase of various necessary medical and other
supplies

Temporary lifting of routine procurement requirements

Ration existing supplies N
Take essential goods from private entities
Control distribution to further public health purposes

Preferences may be given to heath care providers, emergency
personnel, and other frontline responders without raising
actionable discrimination Y

NACCHO


Presenter
Presentation Notes
Procurement: 
During a declared public health emergency, state or local public health authorities may be authorized to make expedited purchases of necessary medical and other supplies due to temporary lifting of routine procurement requirements. In the scenario an antiviral may be limited in resource, the procurement power allows the government to purchase the supply and then make critical determinations on the distribution of the drug. 
Allocation: 
During a declared public health emergency, government may also:
 ration existing supplies in the private sector;
 take essential goods from private persons or entities;
 control distribution of scarce resources further public health purposes; and
 give preference to heath care providers, emergency personnel, and other frontline responders in relation to distribution of scarce resources (e.g., vaccines or treatments).
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Mecieal Sereening, "T'esting;,

Tresitrnent, anc V

During a declared emergency,
public health authorities may
be authorized to administer
additional medical screening,
testing, and treatment.

ceClreTlons

* Must be conducted by a
gualified person authorized
by public health authority.

e Autonomous individuals
may typically opt out of
these public health
Interventions.

* Alocal public health
authority, however, may
require any non-consenting
Individual to submit to
Isolation or quarantine as
needed.

MSEPHA § § 602,603

NACCHO


Presenter
Presentation Notes
Appendix Info Avail.


Pursuant to model sections of MSEHPA (which multiple states have adopted), during a declared public health emergency, state or local public health authorities can administer medical screening, testing, treatment, and vaccination through qualified and authorized persons.  
Autonomous individuals can typically opt out of these medical requirements.  However, public health authorities can require non-consenting individuals to submit to quarantine or isolation if they are exposed to, or infected with (respectively) an infectious condition like Novel Flu.  Quarantine and isolation measures are discussed further in the next Component. 




o
=
|_
=)
c
(b]
c
o
(@
=
(@)
@)

40

Acditiogel Brrergericy Powers
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Epidemiologic Investigations

Safe Disposal of Human Remains/Infectious Waste

NACCHO |



Presenter
Presentation Notes
Appendix Info Avail.


Public health authorities have additional, expedited public health powers in declared public health emergencies, including the power to:
 Conduct environmental inspections
 To address a public health concern or a public nuisance
 May be random, periodic, or in response to complaints
 Without significant advance notice (as may be required in routine, non-emergency circumstances)
 Example: Sec. 81.064. INSPECTION. (a) The department or a health authority may enter at reasonable times and inspect within reasonable limits a public place in the performance of that person's duty to prevent or control the entry into or spread in this state of communicable disease by enforcing this chapter or the rules of the board adopted under this chapter – Tex. Health & Safety Code 
 epidemiological investigations
 To determine the cause of potential or actual disease outbreaks
 To implement control measures to prevent additional morbidity/mortality
 With enhanced access to identifiable health data without potentially violating privacy laws due to expanded authorization to conduct investigations and potential waivers of health information privacy laws (as discussed later in this Component).
 Regulate safe disposal of human remains, infectious waste, or medical supplies during declared emergencies
 Human Remains Example: “The State Board of Health may, in its discretion, forbid the conveyance of the bodies of persons who have died of infectious, contagious or communicable diseases into [. . .] this state.” Ala. Code § 22-19-1.  The legal powers granted concerning human remains may differ based on the cause of death (i.e. bioterrorism versus infectious disease).  
 Infectious Waste Example: Public health authority may “issue and enforce orders to provide for the safe disposal of infectious waste [including] . . . the collection, storage, handling, destruction, treatment, transportation, and disposal of infectious waste. . . .” N.J. Stat. Ann 26:13-10.
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Scenario Day 17: Indicators of an

Outbreak

 Media reports indicate that local
pharmacies have experienced
Increased sales of medications
related to Novel Flu symptoms.

o Current reports do not indicate
whether the spike in sales is a
result of increased cases of Novel
Flu or if individuals are
purchasing medications prior to
experiencing symptoms.

 Local health officials are reviewing
enhanced methods of tracking the
potential outbreak. NACCHO



Presenter
Presentation Notes
Please see the slide for details/information.
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s ) y | ~) 0 ) ~ P ) "~
Puolic dealin Bruergerncy Reporiing
neC| U rErrents

Enhanced data reporting authority

e State and local laws and practices may authorize tracking
and surveillance of additional conditions

Expanded surveillance

o Authorized explicitly in some states’ laws (and more
generally in others), this type of surveillance may include
data related to school absences, over-the-counter
medication sales, and Internet searches

Additional surveillance may heighten health
Information privacy concerns

NACCHO



Presenter
Presentation Notes
During a declared public health emergency concerning outbreaks like Novel Flu, state or local public health officials may have increased powers to track and conduct enhanced or expanded  surveillance to better understand the epidemiology of a disease. 

For Example: Arizona governor may issue an “enhanced surveillance advisory” Ariz. Rev. Stat. § 36-782. 

To the extent that additional surveillance involves the acquisition, use, and disclosure of identifiable health data, health information privacy concerns among individuals and the community may arise.

For Example: TEX HS. CODE ANN. § 81.085 states that “On request of the department during a public health disaster, an individual shall disclose the individual's immunization information. If the individual does not have updated or appropriate immunizations, the department may take appropriate action during a quarantine to protect that individual and the public from the communicable disease.” - See more at: http://codes.lp.findlaw.com/txstatutes/HS/2/D/81/E/81.085#sthash.hVYqOVQl.dpuf

This example statute would likely uphold in a court challenge as long as the LHD can prove true imminent harm and any other standard the court decides is relevant per case precedent because the state interest and that of the community would outweigh the individuals’ interests in a highly sensitive scenario.  

Presenter: Please consider revising  this example with state or local jurisdiction data or information relevant for your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify requirements to offering assistance. Terms (surveillance; reporting; disease; toxin; contagious; infectious; agents; biological).
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Privacy zpicl [dentiflaole Dealin
leforrnation: B IPAA Privacy Rule -

* Protected Health Information (PHI)
 Individually identifiable health information
» Used or disclosed by a covered entity in any form

e Covered Entities (CEs): health care providers, health
plans, health care clearinghouses, and their business
associates

* Local public health authorities conducting public
health functions are not covered(unless they are
providing “covered functions.”)

e Uses or disclosures of PHI by CEs require
individual written authorization, subject to key
exceptions

NACCHO


Presenter
Presentation Notes
Specific health information privacy laws and policies, like the federal HIPAA Privacy Rule, may provide some protections.   
Under HIPAA:
 What is covered: HIPAA applies to Protected Health Information (PHI), which is individually-identifiable health information used or disclosed by a Covered Entity in any form.
 Who must comply with HIPAA: 
 Covered Entities (CEs), which include health care providers, health plans, and  health care clearinghouses)
 Business Associates of CEs who receive PHI from CEs (claims processing, billing, quality assurance, legal, financial services)
 Note ~ public health authorities conducting public health activities (like surveillance) are not CEs unless they are providing health care or other “covered functions” under the Privacy Rule.  However, because local public health authorities may have to rely on CEs to provide identifiable health data, Privacy Rule implications sometimes arise. 
 General rule under HIPAA: uses or disclosures of PHI by CEs require individual written authorization, subject to certain exceptions. 

Presenter: Please consider supplementing this slide with your state or local privacy laws or policies. Contact a local health official and inquire about local privacy policies.  Access on-line 
State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify State or local privacy laws and policies.  Terms (privacy; health; public; disclosure; provider; plans).
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leformztion: GIPAA Privacy Rule -

Public Health Exception

CEs may disclose PHI without individual
authorization to local public health authorities:
» To prevent or control disease, injury, or disability
» For disease reporting and public health surveillance
» To notify persons exposed to communicable diseases

» To prevent serious threats to persons or the public
» To address specific issues in declared emergencies

[\

In a federally-declared emergency the federal
Department of Health and Human Services may
walve certain provisions of the HIPAA Privacy
Rule.

NACCHO


Presenter
Presentation Notes
Please refer to the information in the slide for discussion of the types of public health exceptions available under HIPAA to allow public health officials to receive PHI from covered entities without individual authorization.  These exceptions exist in normal circumstances (no declaration of emergency is needed to invoke these exceptions).

In a federally-declared emergency and DHHS’ determination of public health emergency (as experienced during the 2009/2010 H1N1 epidemic), DHHS may waive some provisions of the HIPAA Privacy Rule which may interfere with or limit public health response efforts (e.g., requirements to seek written authorization for specific uses or disclosures of protected health information or the need for covered entities to account for specific  uses or disclosures).
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Puolle fezslrn Praerice vs, Researcer

If a public health activity is/or becomes public health research,
different legal requirements apply:

HIPAA CEs may disclose PHI to

Privacy public health authorities

Rule withou_t in_dividual
authorization.

CEs may not disclose PHI for
research purposes without:

- Individual authorization; or

- Waiver by an IRB or Privacy
Board.

Federal Does Not Apply

Common
Rule

Requires:
- IRB review of the research; and

- Informed consent by research
subjects.

*Resources to make distinctions: CSTE

coc NACCHO



Presenter
Presentation Notes
Public health activities may be classified as either public health practice or public health research.  In non-emergencies and declared emergencies, this classification matters considerably as to the extent and scope of health information privacy and other legal protections.  Thus if a public health practice activity (e.g., surveillance) crosses over into public health research additional legal requirements must be met and disclosure rules may change as per the diagram in this slide noting differences between the HIPAA Privacy Rule and the federal Common Rule (governing most federally-conducted or funded research).  
Example: Epidemiologists in your department would like to study the effect of school closure policies on transmission rates between neighboring counties using your surveillance data. 
It is important to identify who in your department or agency is responsible for determining whether a public health activity is practice or research. 
For assistance in distinguishing public health practice and research, consider the following resources: 
 Comprehensive Guide and Checklist issued by the Council for State and Territorial Epidemiologists (CSTE)�<http://www.cste.org/pdffiles/newpdffiles/CSTEPHResRptHodgeFinal.5.24.04.pdf>
 CDC policy on distinguishing public health research from no research �<http://www.cdc.gov/od/science/integrity/docs/cdc-policy-distinguishing-public-health-research-nonresearch.pdf >



http://www.cste.org/pdffiles/newpdffiles/CSTEPHResRptHodgeFinal.5.24.04.pdf
http://www.cdc.gov/od/science/integrity/docs/cdc-policy-distinguishing-public-health-research-nonresearch.pdf
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Pelyroent anc Relruorsernernt

Medicaid Waivers During an Emergency

e Pursuant to a federal declaration of emergency and
public health emergency, the Centers for Medicare
and Medicaid Services (CMS) may waive certain
Medicare/Medicaid rules and regulations.

» Waivers help ensure that patients receive care and
allow for continued payments during an
emergency.

Stafford Act/FEMA Reimbursement

* The federal Stafford Act authorizes the President
and federal agencies to assist individuals and
communities with the costs of emergency responses
through the Disaster Relief Fund (DRF) and other
programs.

NACCHO


Presenter
Presentation Notes
Payments and reimbursements through federal programs may be authorized or altered to facilitate responses in a declared emergency, including CMS waivers of Medicare/Medicaid requirements (as noted earlier in the exercise).  
Additionally, federal reimbursement and payments may be available through other federal emergency laws. 


Component Two

47

Applies to hospitals that:

 Accept Medicaid and Medicare ’
» Have an emergency department/offer emergency services g

Requires that:

» Hospitals provide a medical screening examination
to any patient who comes to the emergency department
regardless of their insurance status or ability to pay

 If an emergency condition (including active labor) exists, the patient must
receive sufficient treatment until he or she is stabilized

During a Federally-Declared Emergency:

e Certain provisions of EMTALA can be waived under limited circumstances
by an emergency declaration by DHHS’ Secretary

NACCHO


Presenter
Presentation Notes
EMTALA waivers were issued temporarily by DHHS during the 2005 Hurricane Katrina disaster and 2009/2010 H1N1 epidemic.  In the case of H1N1, the waiver allowed hospitals and other emergency providers to temporarily divert patients presenting with flu-like conditions to other facilities on site or within nexus of these facilities.  
For limitations on waivers of certain provisions under an emergency declaration, see https://www.cms.gov/transmittals/downloads/R60SOMA.pdf  at pp 10-14 for CMS Manual System Update (July 16, 2010).
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NMeprrel feslrn Protections -

Public health emergency planning, mitigation, and
response efforts must consider the physical and
mental impacts of natural disasters, pandemics,
and other emergencies, particularly on vulnerable
populations.

LOCKED DOWN
M HAS SWINE FLU

.IE_'_'_ : . 4 . 3 e y
Swine Flu Pandemic, 2009 Hurricane Katrina, 2005 September 11 2001
http://abenews.go.com/Health/SwineFlu/popup?id=7438550 http://www hurricanekatrina.com/hurricane-katrina-pictures-3.html ttp:/

NACCHO


Presenter
Presentation Notes
Often the physical health impacts of public health emergencies dominate governmental efforts to respond.  However, government actors and their partners must also consider the mental and behavioral health impacts on affected populations, specifically vulnerable populations like those with existing mental health conditions, children, families of individuals infected with Novel Flu, and emergency responders (among others).
Physical and mental health conditions may equally constitute “disabilities” as defined by the federal Americans with Disabilities Act and comparable state or local laws.  

As to the need to address the needs of persons with mental or physical disabilities during declared emergencies, the U.S. District Court of Central California recently held that the City of Los Angeles violated the Americans with Disabilities Act (ADA) by failing to include plans to address the unique needs of individuals with disabilities in their comprehensive city emergency plan. Communities Actively Living Independent and Free v. City of Los Angeles, Case #CV 09-0287 CBM (RZx) (C.D. Cal. (2011).

Presenter: Please consider including relevant definitions of “disability” under the laws of your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify relevant definitions of disability.  Terms (disability; discrimination; mental; physical; developmental).
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Legal Duties

Entitlement to Treatment of Services

Scope of Counselor-Patient Relationships

Access to Psychotropic Medications and Controlled
Substances

NACCHO



Presenter
Presentation Notes
Persons with mental and behavioral health conditions may implicate unique legal issues and considerations.  These include: 
Legal Duties
 Acquiring informed consent for treatment of persons who may lack capacity (including children, elderly, and persons with mental disabilities) is compromised in emergencies as mental health providers attempt to triage patients needs. 
 Limiting the freedoms of individuals with mental health disabilities requires significant due process, but in emergencies, expedited decisions may need to be made.
Entitlement to Treatment of Services
 Some persons with mental health conditions, like those involuntarily confined in prisons, may be entitled to scarce treatment resources as a matter of law in emergencies.  
 Governmental health program recipients may be entitled to priority treatments depending on the provisions of federal or state laws governing these programs.
Scope of Counselor-Patient Relationships
 Limited knowledge of patient history may greatly limit the provision of mental health services.  It may also be  difficult to follow-up during and after emergencies as mental health providers attempt to triage patients within communities.
Access to Psychotropic Medications and Controlled Substances
 The federal Controlled Substances Act greatly limits access to psychotropic drugs for the treatment of mental health conditions, and does not favor stockpiling these drugs even if this may facilitate patient care in emergencies.  Unlike other federal laws, DHHS cannot waive CSA requirements during federally-declared emergencies. 
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Ly Polrrs: Brrergency Yowers

Emergency response measures must balance
individual rights (e.g., right to liberty) with public
health powers and protectlons (e.g., screening and
treatment).

Appropriate and consistent use of legal powers
during an emergency can help limit morbidity and
mortality.

During a declared emergency, federal and state
privacy law waivers may facilitate additional
surveillance and screening efforts.

Emergency plans must address services to
Individuals with physical and mental/behavioral

impairments.
NACCHO


Presenter
Presentation Notes
Please see the slide for details/information.
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Discussion: Local [tnpact of
Novel Flu

Multiple cases of Novel Flu are now confirmed in your locality,
Including at least two individuals who have suffered severe
respiratory complications.

1.What potential measures are legally authorized to respond to
the current state of Novel Flu in your locality?

2.What are the legal ramifications of a declaration of emergency
or public health emergency on your ability to perform your
duties?

3.What authority do you have to gain access to identifiable health
data, and how can you best utilize this information to limit the
spread of Novel flu?

NACCHO


Presenter
Presentation Notes
Appendix Info Avail.

Please see slide for details/information.

Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant  for your locale.  Addressing the three questions:
Consult your State’s Influenza Pandemic Response Plan, if available, or contact a local health official to research potential measures (quarantine, closures, etc.)
Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify legal ramifications on ability to perform duties.  Terms (quarantine; declaration; declared; emergency; public health emergency; condition; approval; permission).
Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify authority relating to accessible health data.  Terms (report; access; identifiable; health; data; release; confidential; emergency).

Presenter:  Following the Novel Flu Table Top Exercise discussion, when you reconvene the audience, please distribute the Component 2 Summary to each audience member.  Once distributed, please reference the Follow-up Activity Suggestion on the sheet. The suggestion includes the recommendation that Health Directors convene with their legal advisors to revisit the records of past emergencies to review and discuss what, if any, individual rights issues or problems arose, or may arise. Following the review, it is recommended that they determine whether or not new procedures or policies may be needed at the local level. 
As discussed in the Instructor’s Manual, you may use the standard Component Summaries, or, for those who wish to customize these sheets for their locality, you may create your own custom version using the Component Summary Word document templates provided in the Appendix of the Instructor’s Manual.
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Social Distancing Measures

Learning Objectives:

1.

Determine appropriate social distancing
measures in emergencies.

Understand and respond to potential
Impediments to effectuating social
distancing measures.

Properly enforce social distancing
measures using the least invasive means

necessary. NACCHO


Presenter
Presentation Notes
Social distancing measures may be effective to limit the rate of infection within a community by reducing the numbers of environments through which communicable diseases can spread quickly.  While these measures may be effective, they must be implemented and enforced through lawful means.  




Scenario Day 19

o4

Scenario Day 19: Transmission of
Novel Flu

CDC has determined that the
spread of Novel Flu predominates
among crowds and in enclosed
spaces, especially schools.

New information suggests that a
virus can persist in an enclosed
space for up to 7 hours.

Transmission may also occur
through direct contact.

Individuals are contagious for 3-5
days from clinical onset in adults,
and up to 7 days among young

children. NACCHO



Presenter
Presentation Notes
Please see the slide for details/information.
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Restrict
travel

(P
2

Control modes
of
transportation

Increase
distance
among
workers

Dismiss
schools

Restrict
public
gatherings

Isolation &

NACCHO


Presenter
Presentation Notes
As depicted in this slide, a number of social distancing measures may reduce the spread of Novel Flu by limiting close or direct contact between individuals.  
However, the type of social distancing measure implemented during a declared  emergency should be tailored to be effective in the given situation. For example, if Novel Flu has a higher impact on school children, school closures may be a viable option.  
Additional social distancing measures available to government public health authorities include taking control over health care facilities, roads, and public areas.
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Authority to Legal and
Impose Constitutional
Protections

Consequences
(Enforcement)

Factual Basis

Practicality/
Feasibility
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Presenter
Presentation Notes
Multiple factors should be considered before determining that a specific social distancing measure will be effective.   
Steps to impose social distancing include:
 Consult with attorney to determine:
 Nature and scope of authority to impose social distancing
 Procedures for imposing social distancing 
 Limitations on authority to impose social distancing
Evaluate factual basis for social distancing:
 Is there an imminent threat to the public’s health that warrants social distancing? 
 What is the nature and scope of social distancing measures necessary to address the threat?
 Consider the epidemiology of disease to determine the appropriateness of measures to be imposed (e.g., quarantine may not be effective for a disease that has too short of an incubation period to investigate and identify contacts).
Evaluate practicality and feasibility of social distancing using potential measures, including resources needed to implement social distancing and to meet needs of individuals in quarantine or isolation.
Evaluate public acceptability of imposed measures, likelihood of cooperation, and resources to enforce measures when needed.
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Presenter
Presentation Notes
When implementing social distancing measures, individual rights must be respected, including:
  Freedom of religion and religious exercise: avoid interference with individual freedoms to practice religion (e.g., special measures must be taken if officials seek to restrict religious gatherings). 
 Equal protection rights: similarly-situated individuals may not be treated differently due, for example, to race, ethnicity, or national origin. For example, officials can not restrict the movement of individuals so as to discriminate against groups of a specific nationality or race. 
 Freedom of movement and travel (a fundamental liberty interest pursuant to Due Process Clause of the 5th and 14th Amendments)
 Right to privacy (e.g., bodily integrity, sensitive decisions, identifiable information)
 Rights of assembly and free association (pursuant to the 1st Amendment)
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Stagger work schedules for
public employees

Close schools with
confirmed Novel Flu cases

Cancel any public event in
cities with a high number of
cases of Novel Flu

Require symptomatic
individuals to stay at home
until they are no longer a
threat to infect others

Require or encourage those
who are sick to delay or
cancel travel plans

NACCHO


Presenter
Presentation Notes
These specific examples illustrate the potential use of social distancing measures by local officials in response to the Novel Flu outbreak.  
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Non — Emergency Declared Emergency

Component Three

e Due Process May Require: e Expedited isolation and
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: Hearing Process . equal protection
> Rglisie review (Appeal) and other constitutional
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Presenter
Presentation Notes
Appendix Info Avail.

Quarantine and isolation are highly restrictive social distancing measures that may be used only in certain circumstances when needed to protect individual or communal health. 
During a declared public health emergency, public health agents may be authorized by state or local law to use available means to prevent the spread or transmission of infectious diseases (e.g., MSEHPA §601) through quarantine and isolation. 

Chapter 81 in the Texas Health and Safety Code provides isolation and quarantine provisions. 

Presenter: Please consider introducing relevant state or local jurisdiction data or information into this example. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify authority for quarantine and isolation.  Terms (quarantine; emergency; epidemic; contagious; communicable; isolation; impose; order; rules; notice; hearing).
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Voluntary
Measures

///////’

Encourage
Compliance

////////

PRy

Orders
Seeking
Injunctions
to Enforce
Health
Official’s

Order

///////”

Penalties

////////

Enforcement mechanisms assume public health
agencies and the courts are available without
direct harm to infected individuals or potentially
exposing others to Novel Flu.

NACCHO



Presenter
Presentation Notes
Appendix Info Avail.

A variety of enforcement methods are available concerning social distancing measures, including: 
 Voluntary measures (like the use of quarantine and isolation during the SARS epidemic in Toronto, Canada. 
 Creating conditions to encourage compliance (e.g., job security, compensated sick leave); 
 Seeking court-ordered enforcement (e.g., an injunction). Contents of the order should include: (1) Legal basis for social distancing (2) Factual basis for social distancing (3) action required; (4) the consequences for disobeying; and (5) provisions for review of social distancing that deprives individual of liberty or property;  and
 Imposing penalties (e.g., forcible detention, criminal sanctions) for violation of court order.
These enforcement mechanisms pre-suppose that public health and the judiciary are positioned to ensure individuals’ access to courts without potentially exposing others to Novel Flu.  This may require advance procedures to access courts outside business hours and to prevent transmission of disease at court or administrative hearings.
Additional Resource regarding Voluntary Measures: “Quarantine, Isolation and Other Legal Issues from the SARS Experience: Concerns for Local Health Officials,” by Susan Allan, MD, JD, MPH, at http://www.coloradoafp.org/pandemic/clinicprepare.shtml#topic3) (for information on the number of quarantined individuals, enforcement actions, etc.)
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Key Polrts: Soclal Distarncing Measur
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1. Legal social distancing measures may help
thwart the spread of communicable
diseases during an emergency.

2. Legal protections, including individual
rights, may limit the authority to implement
soclal distancing measures in some cases.

3. While social distancing measures can be
enforced through various means, local
government actors should opt for the least
Invasive means necessary.

NACCHO


Presenter
Presentation Notes
Please see the slide for details/information.
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Discussion: Novel Fluin Senools anic
Coraraeiaity Cenrers

Dozens of cases of Novel Flu have been reported in
local schools and a local community center (facilitated
by a church). Community members are concerned
about the number of Novel Flu cases and the potential
for severe complications.

1. What social distancing measures would be viable
options to limit the spread of Novel Flu, and who has
the authority to institute them?

2. What legal, political and economic considerations
should be taken into account prior to effectuating social

distancing measures?
: NACCHO


Presenter
Presentation Notes
Please see the slide for details/information.

Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant  for your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify authority for quarantine.  Terms (State; local; quarantine; emergency; epidemic; contagious; communicable; isolation; impose; order; rules; notice; hearing).  In a major metropolitan area, decision makers considering legal, political and economic issues of social distancing measures may include State government, County Government, Municipal and Township Government, State and local health officials (multiple jurisdictions), School and University Officials, hospitals and health care facilities, and corporate entities, among others.

Presenter:  Following the Novel Flu Table Top Exercise discussion, when you reconvene the audience, please distribute the Component 3 Summary to each audience member.  Once distributed, please reference the Follow-up Activity Suggestion on the sheet. The suggestion includes the recommendation that Health Directors convene with their legal advisors and partners in decision-making to host a table top “Novel Flu” scenario. Pros and cons of social distancing measures should be debated, and a decision tree should be established to outline all considerations for social distancing decisions.
As discussed in the Instructor’s Manual, you may use the standard Component Summaries, or, for those who wish to customize these sheets for their locality, you may create your own custom version using the Component Summary Word document templates provided in the Appendix of the Instructor’s Manual.





Core Cornponent 4:

Deployment and Use of \Volunteer Health

Practitioners

Learning Objectives:

1. ldentify key volunteer health practitioners
registration systems.

2. Understand legal issues underlying the deployment
and use of out-of-state volunteer health
practitioners during an emergency.

3. Assess how to effectively distribute necessary drugs
and medical supplies in accordance with
dispensing laws during an emergency.

63 NACC HO


Presenter
Presentation Notes
Appendix Info Avail.


While volunteer health practitioners (VHPs) can provide critical medical services to meet patient surge capacity in declared emergencies, their deployment and use implicates multiple legal issues which may be resolved through volunteer coordinating systems and emergency legal authorities. 
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Scenario Day 21: Hospitals Face a
Surge

 Local hospitals report having to triage patients
INn response to a surge of individuals reporting
symptoms of Novel Flu cases.

« Secondary sites, including temporary tents,
are being considered by hospitals as screening
locations.

» Staff shortages at local hospitals are
reported as high as 30% of staff due to { ,
infections, concerns for family, and refusals to = o £K*
serve. '

 Local authorities and hospitals seek
volunteer health practitioners (VHPS) to

fill personnel gaps. NACCHO



Presenter
Presentation Notes
Please see the slide for details/information.
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Presenter
Presentation Notes
Various legal requirements may impede the use of VHPs during an emergency.  In non-emergencies, health care practitioners must meet certain licensing requirements within a state to be able to provide professional services and then may be limited by the types of services they can provide under the scope of practice. 
Understanding these legal requirements and how to work through them in real-time emergencies are essential to successfully mobilizing VHPs in emergencies. 


Voluiprrear Reelsrart
4 )

State Emergency System for
Advanced Registration of
Volunteer Health
Professionals (ESAR-VHP)

Component Four

ESAR-VHP Programs Verify
VHPs’:

Identification

Credentials

Licenses

Accreditations

66 Hospital privileges

lor Progrerns
4 )

Local Medical Reserve Corps
(MRC)

\_ J

MRC Programs Assist With
VHPSs’:

Credentialing (e.qg., registering
with ESAR-VHP program)

Screening (background checks,
medical assessments)

NACCHO


Presenter
Presentation Notes
Two national programs help support the deployment and use of VHPs to facilitate emergency responses:
 ESAR-VHP (Emergency System for Advanced Registration of Volunteer Health Professionals): DHHS federal program run by states and territories through standardized VHP registration programs for disasters, emergencies, and public health emergencies. The functions of ESAR-VHP programs are noted on the slide.
 MRC (Medical Reserve Corps) : The Office of Civilian Volunteer Medical Reserve Corps, within the Office of the U.S. Surgeon General, coordinates thousands of MRC units in localities across the country.  The primary focus of MRC units is to provide services for local communities, but these volunteers can be deployed federally to other areas of need. The functions of MRC programs are also noted on the slide.
Often, VHPs are listed in both MRC and ESAR-VHP programs due in part to federal organizational efforts have led state ESAR-VHP programs to coordinate closely with MRC units.


-

Licensing zncl Creclepfizling

May increase ESAR-VHP, MRC, and other VHP
registrants portability options

Exchanges of personnel even prior to an emergency
declaration (e.g. Nurse Licensure Compact)

Waive requirements for professional licensure and
certification during a declared emergency

Recognize VHPs licensed or certified in other states

NACCHO
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Presenter
Presentation Notes
Appendix Info Avail.

State laws generally require that a health care professional be actively licensed by state licensing boards prior to providing medical services. 
During declared emergencies, EMAC, other state-level reciprocity agreements  (e.g. Nurse Licensure Compact), and state public health emergency laws may allow temporary waivers of licensure, certification, or permitting requirements for health care practitioners.
Through these legal waivers, a state recognizes registered VHPs who are licensed, certified, or permitted in other states for the duration of the declared emergency.  Each of these legal routes was used during Hurricane Katrina in 2005, for example, to mobilize tens of thousands of VHPs to affected hurricane states.   As a result, out-of-state VHPs can practice in the state in which an emergency is declared without concern for engaging in the unlicensed practice of health care services.
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e Authority granted to a
physician by a hospital
governing board to
provide patient care in the
hospital.

e Limited by the
Individual's professional
license, experience, and
competence.

Emergency Privileges

e Emergency privileges may
be granted by a hospital
governing board or CEO
during declared
emergencies regardless of
the physician's regular
assignment or status.

e Alternatively, temporary

privileges may be granted
to a VHP to provide
health services for a
limited period.

NACCHO


Presenter
Presentation Notes
In addition to licensing requirements, VHPs may be limited by hospital privileging requirements in their ability to provide services in emergencies. 
 Generally, most hospitals or health care facilities require that physicians meet specified standards at that hospital or facility prior to being privileged to provide services. 
 During an emergency, hospitals or other health facilities may choose to waive these privilege requirements through emergency or temporary privileges.  The Joint Commission, which accredits most hospitals nationally, requires hospitals as part of their emergency preparedness plans to include considerations for expedited privileging in declared emergencies.
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rlezlin Care Scope of Pracrice
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e Scope of practice for each health care practitioner is
defined under state law to specify the types of treatments,
procedures, and services they can perform.

e Professional scopes of practice may be altered or waived
temporarily to facilitate emergency responses.

NACCHO


Presenter
Presentation Notes
General Rule:  Scope of practice laws specify the types of procedures a licensed health care professional can provide in routine, non-emergencies.  While these requirements vary across states, they tend to provide consistent standards for like professionals.  
 In emergencies: During a declared emergency, however, when medical triage is essential, routine scope of practice requirements may fluctuate with approval of state medical authorities.  
To facilitate emergency responses, normal limitations on the scope of practice for health care practitioners may thus be temporarily waived or altered.  
Note – these waivers are not meant to allow unskilled health care workers to serve in the same roles as licensed health care practitioners.  Nor do they go so far as to allow different classes of workers to absorb responsibilities typically reserved for specific personnel.  For example, nurse practitioners are not authorized to practice medicine in declared emergencies like physicians. However, nurses may be authorized temporarily to perform specific functions outside their normal scope of practice under the supervision of physicians.
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- -

Dispensing Mediclnes zaunc Drugs

G ally Declared Emergency

e State-licensed pharmacists e Pharmacists and
and supervised pharmacy practitioners licensed in
interns other states
Other licensed medical e Other VHPs if licensing
practitioners (MDs, DOs, requirements are
PAs, RNPs) for conditions temporarily waived or
they are treating scopes of practice are
State or county public health altered.

facilities (without a
prescription) if storage,
safety, labeling, and record-
keeping requirements are

met %‘

NACCHO



Presenter
Presentation Notes
Generally, only certain licensed professionals may dispense prescription drugs, devices, and medications, including: 
  Pharmacists and supervised pharmacy interns;
 Other licensed medical practitioners (MDs, DOs, PAs, RNPs); or
 State or county public health facilities (without a prescription) if storage, safety, labeling, and record-keeping requirements are met
During a declared emergency, others may be permitted to dispense these drugs or devices, including:
 Pharmacists and practitioners licensed in other states (participating as VHPs)
 Other VHPs pursuant to limited waivers of licensing requirements or alterations in scopes of practice.
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m U.S. Food and Drug Administration

Protecting and Promoting Your Health
21 U.S.C. § 360bbb-3

May permit the use of unapproved medical drugs or devices
during a federally-declared state of emergency through an
Emergency Use Authorization (EUA), if:

 Serious or life-threatening disease or condition

» Unapproved product appears potentially effective to
diagnose/treat/prevent

* Known and potential benefits outweigh known and potential
risks

 Lack of adequate and available approved alternatives

* Necessary and appropriate conditions on use are established

NACCHO


Presenter
Presentation Notes
Generally, only FDA-approved drugs and medical devices can be used to test for or treat medical conditions. By issuing an Emergency Use Authorization (EUA), FDA may allow the use of otherwise unapproved medical products to facilitate responses to federally-declared emergencies.
Example: 2009 H1N1 Test for U.S. Troops Serving Overseas
 FDA allowed use of non-approved CDC swH1N1(swine) Influenza Real-Time RT-PCR test for troops overseas
 This test allowed more rapid diagnosis of infection
 FDA allowed U.S. Dep’t of Defense to distribute the test to qualified laboratories with required equipment and trained personnel
 See http://www.fda.gov/NewsEvents/Newsroom/PressAnnouncements/ucm180153.htm   


http://www.fda.gov/default.htm
http://www.fda.gov/default.htm

Ley Polrts: VP Deolovrnernt

1. ESAR-VHP and MRC register VHPs and
verify their licensing and credentials.

2. Licensing, credentialing, privileging, and
scope of practice requirements may be
altered or waived for VHPs during
declared emergencies.

3. Federal dispensing requirements may
also be waived during declared
emergencies.

. NACCHO


Presenter
Presentation Notes
Please see the slide for details/information.
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Discussiorn: rospltel steff snortages
)

Local hospitals have reported serious staff
shortages and sought assistance from local public
health authorities in requesting VHPs.

1. What are the potential legal and political
consequences of utilizing VHPs In your
jurisdiction?

2. How do these consequences change after the
declaration of an emergency or public health
emergency?

NACCHO


Presenter
Presentation Notes
Appendix Info Avail.

Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant for your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify laws relating to volunteer health professionals.  Terms (volunteer; health professional; physician; emergency).

Presenter:  Following the Novel Flu Table Top Exercise discussion, when you reconvene the audience, please distribute the Component 4 Summary to each audience member.  Once distributed, please reference the Follow-up Activity Suggestion on the sheet. The suggestion includes the recommendation that Health Directors meet with their ESAR-VHP and MRC units’ leadership to gather information about how they recruit and qualify their volunteers. Next, it suggests they meet with their legal advisors to review their findings and determine whether any legal agreements are needed between their LHD and the operating units of the ESAR-VHP and/or MRC.
As discussed in the Instructor’s Manual, you may use the standard Component Summaries, or, for those who wish to customize these sheets for their locality, you may create your own custom version using the Component Summary Word document templates provided in the Appendix of the Instructor’s Manual.




Core Cornponent 3:

LCiability Issues for Individuals, VVolunteers,

and Entities

Learning Objectives:
1. Understand general concepts of civil liability.

2. ldentify critical liability risks for individuals,
volunteers, and entities during declared
emergencies.

3. Determine potential liability protections for
Individuals and entities that provide health services
during declared emergencies.

2. ldentify key Ie%al Issues relating to workers
compensation for employees and volunteers
providing health services during declare

emergencies. ‘ NACCHO


Presenter
Presentation Notes
Individuals (e.g., emergency responders, public health officials, health care workers, and VHPs) and entities (e.g., public health clinics, hospitals, non-governmental organizations) may face increased risks during declared emergencies.  However, various liability protections may help to mitigate these risks before, during, and after the emergency.
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Scenario Day 30: Liability Risks

To: Tom Smith
Subject: Novel Flu Outbreak — Volunteer Assistance, Patient Death

Dear Tom:

Yesterday a Novel Flu patient treated by a volunteer at our

hospital died.

His wife claims that he died due to the volunteer’s

negligence. She is consulting with an attorney to file a suit

against the volunteer and our hospital.

Are we liable?! ~ Jennifer Anderson, CEO

NACCHO


Presenter
Presentation Notes
The core premise of this fictional email between a hospital CEO and her legal counsel is whether a hospital may be liable for the potential negligent acts of a VHP during the course of the declared emergency in response to Novel Flu.  Underlying this core premise is the potential liability of the VHP as well – query as to whether the hospitals as an entity may be held liable if the VHP may be immune (explored further in this Component).

mailto:Tsmith@legalcounsel.com

Component Five
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Civil Llzoility

What is civil liability?

Civil liability is the potential
responsibility that a person or entity
may owe for their actions, or failures to
act, that result in measurable injuries
or losses to others.

NACCHO


Presenter
Presentation Notes
Civil liability may flow either from actions that result in injuries or losses to others as well as failures to act when one is legally obligated to do so.   
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lNeingence

« Example: A public health physician administers pain medication to a patient without knowing other
medications the patient is taking. The patient suffers an adverse reaction.

llntentional Tort - Battery

« Example: A health care provider administers a procedure without patient informed consent .

'Privacy

« Example: A public health clinic inappropriately discloses a patient's medical information without the
patient’s express authorization.

'Misrepresentation

« Example: A nurse administers medical care knowing the patient (or the patient’s health care

surrogate) believes that the nurse is a physician. N Acc HO


Presenter
Presentation Notes
As per these examples, claims of civil liability in non-emergencies and emergencies may be framed under a number of legal theories including:
 Negligence; 
 Intentional Tort (e.g., Battery);
 Privacy infringements; or
 Misrepresentation.
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Standard of Care Crisis Standard of Care
Generally refers to the duty 6; INSTITUTE OF MEDICINE
owed health care practitioners to :
their patients depending on the
circumstances
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Adapt standard of care to screen
and treat increasing numbers of
patients with limited resources

- NACCHO


Presenter
Presentation Notes
Appendix Info Avail.

Liability is inextricably tied to the applicable standard of care.  
Standard of Care   
Where a practitioner’s actions (or inactions) fall below this standard and harm to the patient proximately results, a liability claim grounded in negligence may arise. 
Most states use the standard of a “reasonable” physician/practitioner, which asks what a “reasonable physician” with like training would do in similar circumstances. A minority of jurisdictions use the standard of “custom or practice,” which asks what the prevailing custom or practice for medical treatment is a specific locale. 
Crisis Standard of Care
In declared emergencies, as hospitals and practitioners shift to medical triage practices to meet patient surge capacity, the standard of care changes as well.  The  Institute of Medicine (IOM) has referred to the prevailing standard in emergencies as “crisis standard of care.” Ongoing work by the IOM seeks to clarify specific expectations and requirements toward implementing emergency health services during crises. 
IOM’s report on crisis standard of care: http://www.iom.edu/Reports/2009/DisasterCareStandards.aspx 

Presenter: Please consider including specific information on your state’s standard of care requirements. Access on-line State statute database or research case law (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify your State’s standard of care.  Terms (standard of care; custom; practice; reasonable; negligence; medical malpractice; emergency).


http://books.nap.edu/openbook.php?record_id=12749
http://books.nap.edu/openbook.php?record_id=12749
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Despite liability risks, there are
many legal protections from
liability that may apply during
emergencies. These include:

e Governmental (sovereign)
Immunity

e Good Samaritan Acts

Federal f i
| Mutual Aid
PREP Act Sl W Agreements

e VVolunteer Protection Acts

Good Samaritan

Acts & Entity

® Federal PREP ACt Liability Protection

State

EHPA
Insurance
Coverage

Commission
Standards/

Policies &
Practices

NACCHO

e Entity Liability Protections



Presenter
Presentation Notes
While emergencies may raise the risks of liability for practitioners and entities, there are multiple liability protections under local, state, and federal laws.  A plethora of potential liability protections, illustrated under the umbrella, may insulate some actors or entities from extensive liability.  However, multiple legal gaps necessitate understanding and review of specific options depending on the actor or entity subject to liability claims. Five core liability protections, beginning with governmental immunity, are discussed in forthcoming slides.
ABBREVIATIONS OF LIABILITY PROTECTIONS ON THIS SLIDE (FROM TOP TO BOTTOM):
TOP:  
 Federal Volunteer Protection Act (VPA)
 Emergency Management Assistance Compacts (EMAC)
 Indemnification Agreements
MIDDLE:  
 Federal  Public Readiness and Emergency Preparedness Act (PREP Act)
 State Volunteer Protection Acts (VPAs)
 Memoranda of Understanding (MOUs)
 Mutual Aid Agreements (MAAs)
BOTTOM:  
 State Good Samaritan Acts & Entity Liability Protections
 State Emergency Volunteer Health Practitioners Acts (EVHPA)
 Insurance Coverage
 Joint Commission Standards/Policies & Practices 
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Government Agencies

Component Five

e May be protected from liability for the acts of their employees
through sovereign immunity provisions or mutual aid
Indemnification agreements

Government Employees

e Are not generally liable personally for actions within the
scope of their employment

VHPs

e May not be liable if acting on behalf of government during
declared emergencies

Gross negligence, or reckless, wanton, or intentional

80 acts are typically outside the scope of protections NACCHO

e ..au.-u--d' Coun


Presenter
Presentation Notes
Appendix Info Avail.

Governmental (sovereign) immunity may protect governmental:
 Agencies – from liability for acts of their employees
 Employees – from personal liability for acts within the scope of their employment
 VHPs – from liability when acting on behalf of government during a declared emergency
Sovereign immunity does not apply to acts of gross negligence or reckless, wanton, or intentional acts.

Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant for your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify governmental immunity.  Terms (immunity; government; governmental; political subdivision; employee; negligence; reckless; intentional).
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e Codified in every state’s statutes

e Essentially reduce the standard of
care

medical emergency situations—not
necessarily declared emergencies

e Do not typically apply to employees
or compensated volunteers

e Do not protect against wanton,
willful, or egregious conduct

NACCHO
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Presentation Notes
Appendix Info Avail.

Because case law does not require by-standers to act to assist another person in an emergency situation, all states’ legislatures have enacted “Good Samaritan” Acts that encourage individuals to voluntarily render life-saving or other assistance without fear of liability. 
Like governmental immunity, Good Samaritan laws limit or eliminate potential liability for volunteers in emergency events, but do not provide protection for grossly negligent, reckless, wanton, or intentional acts.
While all states feature Good Samaritan protections, they do not tend to apply in declared emergencies, do not apply to employees or compensated VHPs, and vary in other capacities depending on statutory interpretation. 

In the section of the Texas code protecting food donation volunteers, the state law further provides that “a person allowing their fields to be used by volunteers to get food for the needy is not subject to civil or criminal liability that arises from injury to a volunteer.”

Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant for your locale. Access on-line State statute database or research case law (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify Good Samaritan laws.  Terms (emergency; care; treatment; person; damages; Good Samaritan; willful; wanton).
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Component Five

Volunteers NOTE: Entities are not
are covered. Nonprofits and
protected governments can still be liable
from liability for their own acts as a legally
so long as: recognized entity.

Actions were Harm was not The volunteer

within the caused by willful Is properly
scope or criminal licensed

misconduct or
NACCHO

- gross negligence


Presenter
Presentation Notes
The federal Volunteer Protection Act (VPA) provides that:
 “[N]o volunteer of a nonprofit organization or governmental entity shall be liable for harm caused by an act or omission of the volunteer on behalf of the organization or entity” so long as: 
	(1) the volunteer was acting within the scope of the volunteer’s 	responsibilities
	(2) the volunteer was properly licensed, certified, or authorized; 
	(3) the harm was not caused by willful or criminal misconduct, gross 	negligence . . . ; and
	(4) the harm was not caused by the volunteer operating a motor 	vehicle, vessel, or aircraft.
The VPA has not been widely invoked in emergency liability situations due in part to the limitations described above, as well as a restrictive volunteer income limitation that greatly limits the pool of volunteers that may actually garner liability protections.  
States may also feature their own VPAs. 

The VPA will work to preempt inconsistent state law, but will allow for states to provide more liability protection for volunteers if necessary.  States can also opt out of liability protections because they have control over their own court system and can control the scope of potential docket cases.

Texas has incorporated a statute that provides for limited liability for volunteer protection. Tex. Civ. Prac. & Rem. Code Ann § 84.001 to .008  Texas also recognizes specific groups of people that are immune from liability – namely, a Youth Council Volunteer (Tex. Code § 61.096), volunteer for higher education (Tex Code § 51.937), an alternative dispute resolution volunteer (Tex. Code § 154.055,), a child abuse investigator volunteer (Tex. Code § 261.106),  and a volunteer food donator to name a few (Tex. Code § 76.004).  

Presenter: Please consider including relevant data or information specific to your locale. Access on-line State statute database (or FindLaw, Lexis Nexis, Westlaw, or other legal research 
engines) with suggested search terms to identify any state-level volunteer protection act.  Terms (volunteer; registered; emergency; wanton; willful; scope).
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42 US.C. § 247d-6d

e Authorizes DHHS’ Secretary to grant federal
liability protection for the use of “covered

countermeasures” during federally declared
emergencies.

e Applies to individuals and entities (businesses

and nonprofits) who assist in the distribution
of covered countermeasures.

e PREP Act does not extend to traditional

voluntary service assistance unconnected to a
product such as:

e Opening an overflow shelter; or

e Providing meals to persons in home
guarantine or isolation situations.

[l
Preparadress Act of 2005 (PREP Act) -1

NACCHO
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Presentation Notes
The federal PREP Act was used to provide liability protection for the manufacture, testing, distribution, and dispensing of the 2009/2010 H1N1 influenza vaccine.  

Note that implementation of the 2009 H1N1 national vaccination initiative did not implicate significant liability concerns unlike prior, significant liability issues encountered during the federal government’s 2003 smallpox vaccination program  and 1976 swine flu vaccination program (both of which preceded the PREP Act of 2005).
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* A majority of states feature laws or
policies to protect entities voluntarily
assisting with governmental
emergency response efforts.

o 30 states (and DC) (as of Jan. 1, 2011)
have either:
e enacted entity liability laws; or

o formally determined that their existing
laws provide entity liability protections.

» 12 states have enacted specific
legislative changes since 2007.

NACCHO
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Presentation Notes
To close some of the existing gaps in emergency liability protections for business and nonprofit entities, a majority of states feature laws or policies to protect entities voluntarily assisting with governmental emergency response efforts.  
For more information, see the Trust for America’s Health 2009 Report, pp 35-37, at http://healthyamericans.org/reports/bioterror09/pdf/TFAHReadyorNot200906.pdf.
Governments commonly ask individuals and entities during emergencies for their voluntary assistance by providing services or making their private facilities available to the community. In rare cases when a government completely takes over a private facility pursuant to the government’s emergency powers (as discussed in Component 2) to expeditiously take private property for public purposes, government may be liable for damages to property and injuries to persons that take place while the government controls the facility. 
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Individuals e State Emergency Laws e Volunteer Protection Act
(unpaid) e Good Samaritan Laws
Individuals e Sovereign Immunity e Sovereign Immunity

e PREP Act (Government Employee)
Entity e Sovereign Immunity e Sovereign Immunity

e PREP Act (Government Agency)

e State-based Entity Liability

Laws

However:

* Volunteer Protection Acts generally apply only to individual
volunteers for non profits/government entities

 Good Samaritan Laws apply where the response has not been
prearranged

* PREP Act applies only to covered countermeasures

. sOvere_ign Immunity differs among states NACC HO

 Protections do not apply to gross negligence or willful acts



Presenter
Presentation Notes
This slide provides a brief summary of the 5 key liability protections discussed in the prior slides.  
Note again that additional liability protections  may also exist, as per the “umbrella” illustration discussed earlier.
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e Workers compensation
programs and laws protect
employees who are injured
or killed at work

e« Simple rule: if you get
hurt at work, the employer
pays regardless of who is at
fault.

Tlon ~ ¢

Emergency

e In declared emergencies,
application of this rule is
not so clear due to the
limited extent of workers
compensation coverage for
employees and potential
gaps concerning VHPs.

NACCHO
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Presentation Notes
Beyond liability concerns for harms to others, employees or VHPs may also be concerned legally about their own exposure to injuries or death related to their emergency response efforts.  Federal and state-based workers compensation protections provide some liability protection for these individuals and their employers against these types of harms that occur at work.  
In non-emergencies, workers compensation laws follow a simple rule ~ if you get hurt at work, the employer pays regardless of who is at fault.
During declared emergencies, however, application of workers compensation protections is murky, as further discussed on the next slide.
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e Unpaid
individuals are
not employees,
and thus are not
covered.

e Exceptions may
apply to some
VHPs according
to state law

e May not be the
employer in the
“home” state

e The temporary
“host” employer
may be
responsible

Is a frontline e Timing of
responder who physical or

is on call 24/7 mental injuries
to respond to

Novel Flu

always “on the

job?”

NACCHO
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Presentation Notes
Major questions regarding application of workers compensation protections for employees and VHPs in declared emergencies include:
 Who is an employee?
 VHPs responding to emergencies are generally not employees and are thus not covered unless state laws or other contractual obligations extend workers compensation protections to VHPs.
 Who is the employer? 
 Responsible employer may not be the employer in the “home” state (where the VHP originates) 
 Temporary “host” employer may be responsible unless VHPs are considered state or local agents (and thus covered under state workers compensation programs)
 When is an employee or  VHP acting within the scope of his or her employment?
 See example in the slide 
 When is an employee or volunteer “injured” during  emergency responses? 
 Timing of physical or mental injuries may be questioned especially in states that lack comprehensive occupational health or mental health provisions in their workers compensation protections.  
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Individuals and entities may be liable for providing
Inadequate care to patients which falls below the
prevailing standard of care.

Liability protections for individuals and entities may
limit their risks in specific emergency situations.

Virtually no liability protections excuse willful or
wanton conduct or acts of gross negligence.

Workers compensation laws vary between states,
but may not apply uniformly to VHPs who are
Injured or killed while providing services during an
emergency.

NACCHO


Presenter
Presentation Notes
Please see the slide for details/information.
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Discussion: Puolle Healtn Clirle Sueacd

A local public health clinic faces threat of a lawsuit by
a patient’s wife following her husband’s death. She
claims injuries incurred by the patient while being
treated for Novel Flu by a VHP at the clinic
contributed to his death.

1. What liability protections may insulate the local
public health clinic from a potential adverse
judgment?

2. IfaVHP is injured while providing services within
the clinic, what legal issues are implicated as to
whether the volunteer is entitled to workers
compensation?

NACCHO
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Presentation Notes
Presenter: Please consider revising this slide with state or local jurisdiction data or information relevant  for your locale. Access on-line State statute database or research case law (or FindLaw, Lexis Nexis, Westlaw, or other legal research engines) with suggested search terms to identify government/volunteer grants of immunity and workers’ compensation definitions.  Terms (governmental; political subdivision; employee; volunteer; immunity; negligence; reckless; willful; wanton; workers’ compensation).

Presenter:  Following the Novel Flu Table Top Exercise discussion, when you reconvene the audience, please distribute the Component 5 Summary to each audience member.  Once distributed, please reference the Follow-up Activity Suggestion on the sheet. The suggestion includes the recommendation that Health Directors work with their legal advisors to determine their organization’s Workers Compensation laws, and how those laws translate – or do not translate – to volunteers (VHPs). They should also determine whether there are liability issues if the health department uses volunteers. Once the risks are identified, they should determine whether under any circumstance they should use VHPs, and what should be in place at the local level to limit liabilities.
As discussed in the Instructor’s Manual, you may use the standard Component Summaries, or, for those who wish to customize these sheets for their locality, you may create your own custom version using the Component Summary Word document templates provided in the Appendix of the Instructor’s Manual.
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Conclusions

NACCHO
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Law provides critical support for public health
efforts and responses during emergencies.

Emergency declarations at any level of
government affect the scope of public health
powers, legal authorities, duties, and
protections.

Interjurisdictional integration of mutual aid
agreements can clarify relationships between
jurisdictions and prevent potential conflicts

during an emergency. NACCHO


Presenter
Presentation Notes
Please see the slide for details/information.
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rLorrne Messages:

Emergency response measures must balance individual rights
with governmental public health powers and protections.

During a declared emergency, federal and state waivers of
privacy laws may facilitate additional surveillance and
screening efforts.

Emergency plans and responses must address services to
Individuals with physical and mental impairments.

Social distancing measures supported by law may limit the
spread of communicable diseases during an emergency, but
should be enforced by the least invasive means necessary.

NACCHO
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Presentation Notes
Please see the slide for details/information.
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Licensing, credentialing, privileging, and scope of practice
requirements for VHPs may be altered or waived during
declared emergencies.

Prescription drug dispensing requirements may also be waived
during declared emergencies.

Individuals and entities may be liable for providing inadequate
care to patients which falls below the prevailing standard of
care.

Liability protections for individuals and entities may limit
their risks In specific emergency situations.

Varying laws among states affect whether a VHP who is
Injured or killed while providing services during an emergency
IS entitled to workers compensation benefits.

NACCHO
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Presentation Notes
Please see the slide for details/information.
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Presenter
Presentation Notes
Presenter:  Please ensure you are equipped with audio support, and then double-click anywhere on the black box to play the video. If you experience any technical  difficulties playing the embedded video from this PowerPoint file, the Closing Video has also been provided as a standalone video file on the CD-Rom entitled Public Health and the Law: An Emergency Preparedness Training Kit.  Please play the video straight from the CD-Rom if you prefer. 
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Presenter
Presentation Notes
Additional information regarding the supporting organizations (CDC, NACCHO, and Network for Public Health Law) is available at the end of this presentation.   
Please note that the original version of the exercise and its information were completed on May 15, 2011.  
Additional, ongoing updating by future presenters of material within the exercise may be needed.
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Yor More [ciforcererion anc Resoureas:

[ ]
’(, Public Health Emergency Legal Preparedness

m ",d
DY 4
[’// Clearinghouse, Public Health Law Program

Available at: http://www?2a.cdc.gov/phlp/index.asp

s

CENTERS FOR DISEASE"
CONTROL AND PREVENTION

NACC HO Public Health Preparedness Page
Available at: http://naccho.org/topics/emergency/

Network for Public Health Law
Funded by the Robert Wood Johnson
Foundation, the Network assists
individuals and entities nationally on
emergency preparedness and other public
health law topics. Available at:

NACCHO
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Presentation Notes
These resources may provide some specific, additional guidance on emergency preparedness and legal issues for localities. 
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Aclelirlonel Resoureas - 1

Component 1: Scope and Breadth of Public Health Legal Authority in
Emergencies

Hodge, JG, Anderson, ED. Principles and practice of legal triage during public health
emergencies. NYU Ann. Surv. Am. L. 2008; 64(2): 249-291, accessible at

Emergency Management Assistance Compact (EMAC) and related mutual aid resources,
accessible at

National Incident Management System (NIMS) Resource Center, accessible at

Menu of Suggested Provisions for Public Health Mutual Aid Agreements and Inventory of
Mutual Aid Agreements and Related Resources, accessible at

NACCHO
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Presentation Notes
These specific resources, organized under each of the 5 Components, provide select examples of additional scholarship, reports, or technical assistance documents that may supplement knowledge and understanding of key legal issues. 

http://cstsp.aaas.org/BiosecurityWorkshop2/NYS203.pdf
http://www.emacweb.org/
http://www.fema.gov/emergency/nims/
http://www2.cdc.gov/phlp/mutualaid/mutualinventory.asp
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Acclltiopel Resouireces - o

Component 2: Emergency Health Powers and Duties
The Model State Emergency Health Powers Act, Centers for Law and the Public’s Health at
Johns Hopkins and Georgetown Universities, accessible at

HIPAA Privacy Rule and Emergencies: HHS' Office of Civil Rights page on HIPAA and
emergencies (includes a decision tool, a bulletin about applying HIPAA during Hurricane
Katrina, FAQ document), accessible at

CSTE Checklist and Report on Public Health Practice vs. Research, Council of State and
Territorial Epidemiologists,

Component 3: Social Distancing Measures
HHS Pandemic Influenza Plan, Supplement 8 Community Disease Control and Prevention,
accessible at

Social Distancing Law Project, Centers for Disease Control and Prevention, accessible at

NACCHO


http://www.jhsph.edu/bin/k/w/MSEHPA.pdf
http://www.hhs.gov/ocr/privacy/hipaa/understanding/special/emergency/
http://www.cste.org/pdffiles/newpdffiles/CSTEPHResRptHodgeFinal.5.24.04.pdf
http://www.hhs.gov/pandemicflu/plan/sup8.html
http://www2a.cdc.gov/phlp/sdlp/
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Aclclitiopzal Resoulrees -5

Component 4: Deployment and Use of Volunteer Health Practitioners
Emergency Systems for Advance Registration of Volunteer Health Professionals (ESAR-
VHP) - Legal and Regulatory Issues, The Centers for Law and the Public’s Health, accessible
at

The Emergency System for Advance Registration of Volunteer Health Professionals,
accessible at

Division of the Civilian Volunteer Medical Reserve Corps, accessible at

Component 5: Liability Issues for Individuals, Volunteers, and Entities
Liability Risks and Protections for Volunteer Health Practitioners in Emergencies (PPT
webinar), accessible at

Health Resources and Services Administration — Public Readiness and Emergency
Preparedness Act, accessible at

NACCHO


http://www.ct-esar-vhp.org/images/VolunteerRights&Responsibilities.pdf
http://www.phe.gov/esarvhp/pages/about.aspx
http://www.medicalreservecorps.gov/HomePage
http://www.networkforphl.org/_asset/5ywvc8/Western-Region---VHP-Liability-Webinar-12-2.pdf
http://www.hrsa.gov/gethealthcare/conditions/countermeasurescomp/prepact.html

Floel Troverts anc Wreap-UP

Conclusion

1. What key legal and policy issues are most relevant to
your locality regarding emergency preparedness?

2. What next steps can be taken to address legal gaps or
Issues?

3. Any final questions?

Thank you for participating in the Local
Public Health Preparedness Law Training
Curriculum and Exercise

NACCHO
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